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DIFFICULTIES  WHEN  PREPARING  FOR  MULTILATERAL  DEVELOPMENT  BANK 
INVESTIGATIONS

&hen entities and individuals (ylients) are faying a multilateral development bank (MDB) 
investigation, initiall. the. ma. feel an’ious about the risk of inyurring serious sanytions 
of debarment and yross debarment (whiyh is triggered b. debarment)E Lhe. ma. also 
be yonyerned that the proyedures undertaken b. MDB investigators,  suyh as &orld 
Bank RroupVs (&BR) Pntegrit. Niye Aresideny. (PSL) (MDB investigators), and the rules of 
deyisionjmaking bodies suyh as the &BR 1anytions Board are yompletel. different from the 
investigation proyedures and yourt proyeedings of the yountr. where the ylient is loyatedE 
Renerall., in respeyt of yriminal proyeedings, it is normal for (3) the Tudge and proseyutor to 
be yompletel. separate from eayh other, (0) the proseyutor, who cles an indiytment, to have 
a high burden of proof, (4) due proyess of law to be ensured b. laws and regulations suyh 
as a yonstitution or yode of yriminal proyedure, and (O) either part. in yourt proyeedings 
to have a right to cle an appeal if dissatisced with the yourt deyisionE Un the other hand, 
under MDB investigations, although the investigator and deyision maker are different from 
eayh other, the. nevertheless belong to the same organisation and, therefore, in the e.es 
of ylients, separation of powers is not ensuredE Iurthermore, the deyision of the relevant 
deyisionjmaking bod. yannot be appealed to yourts suyh as the H1 federal yourtE Lhe burden 
of proof of an MDB investigator is also not as high as that of a proseyutor in yriminal 
proyeedings (at the ver. least, the burden of proof of &BR investigators seems to be lower 
than that of proseyutors in yriminal proyeedings)E

Lhe MDB is likel. to argue that these proyedures and rules should not be a surprise beyause 
the. would have been disylosed to ylients when the. e’eyuted the yontrayt with the MDB 
and the ylients would have e’eyuted the yontrayt after full. understanding these proyedures 
and rulesE &e would reinforye the fayt that ylients should have a full understanding of these 
proyedures and rulesE qowever, in realit., ylients usuall. do not immediatel. beyome aware 
that the. might beyome subTeyt to sanytions under the rules, whiyh are yompletel. different 
from yriminal proyeedings, until the MDB investigation aytuall. beginsE Lherefore, there is a 
possibilit. that ylients will make a wrong initial move and it is too harsh to blame them for 
making suyh a mistakeE 2oyal attorne.s from whom ylients regularl. seek legal adviye also 
normall. have no knowledge or e’perienye of MDB investigationsE Lherefore, if, for e’ample, 
an MDB investigator yonfronts a ylient with audit ylauses and tells the ylient that if the. do 
not immediatel. submit the reJuested doyuments, the. will be debarred for three .ears for 
obstruytive praytiye, it is impossible for the ylient not to paniyE Lhere is yonseJuentl. a risk 
that the ylient will submit a large volume of doyuments without yarefull. e’amining them, 
whiyh is likel. to worsen the situationE

Lherefore, a loyal attorne. who is yontayted b. a ylient crst needs to look for an attorne. who 
speyialises in the celd of MDB investigationsE Lhis is an essential step as loyal attorne.s will 
not be able to handle the MDB investigations b. themselvesE MDB investigations are Juite 
different from investigations b. Tudiyial authorities and it is crst neyessar. to ayknowledge 
that faytE Lhe MDB will allow more time to provide the reJuested doyuments while the loyal 
attorne. looks for an MDB praytiye attorne., and will not debar or impose an. other sanytions 
against the ylient during that time on the basis of obstruytive praytiyeE Pn fayt, MDBs prefer 
to yommuniyate with MDB praytiye attorne.s beyause yommuniyations will be easierE

LOCAL ATTORNEYS AND MDB PRACTICE ATTORNEYS NEED TO COOPERATE
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Pt is not su‘yient that ylients cnd an MDB praytiye attorne. and then for the MDB praytiye 
attorne. to take yare of ever.thingE Ior e’ample, the MDB ma. take issue with a ylientVs ayt 
that is yompletel. legal under, or is reJuired in order for the ylient to yompl. with, the laws 
of yountr. where the ylient is loyated (loyal law) or that is a nonjproblematiy yustomar. 
praytiyeE Aroblems ma. also arise if the MDB interprets the meaning of a doyument provided 
b. the ylient differentl. from how the ylient understands itE Lhere are also man. yases where 
the yonnotation yhanges when a doyument is translatedE

Zlthough the MDBVs view is that the ylient should yompl. with the MDB rules regardless of 
what is stipulated b. loyal law, it is neyessar. for the ylient to argue against that view b. 
asserting that an. of their ayts should be respeyted, whether it is a legal ayt or is reJuired 
under loyal law or is a nonjproblematiy yustomar. loyal praytiyeE Yven in yases where the 
ayt in Juestion falls under an. of the yharges brought b. the MDB investigator, whether or 
not the ylient would be able to persuasivel. e’plain the relationship between the ayt and loyal 
law would affeyt whether sanytions would be imposed on the ylientE 1inye the MDB praytiye 
attorne. ma. not onl. be unable to e’plain suyh a relationship, but ma. also initiall. view 
the MDBVs view as yorreyt, ylients should alloyate adeJuate resouryes to their staff who are 
in yharge of MDB investigations and also retain a loyal attorne.E Iurthermore, owing to the 
fayt that MDB praytiye attorne.s have man. opportunities to direytl. negotiate with the MDB, 
there ma. be times where MDB praytiye attorne.s will have di‘yult. turning down the MDBVs 
reJuestsE Pn suyh yases, the fayt that MDB praytiye attorne.s yan take time to yheyk with 
the loyal attorne., who ma. have a different perspeytive, ma. work to the ylientVs advantage 
even in the e.es of MDB praytiye attorne.sE

Moreover, as stated above, sinye it is ver. likel. that ylients feel unyomfortable about MDB 
investigations to begin with, MDB praytiye attorne.s need to e’plain the details of an MDB 
investigation yarefull. and thoroughl. to ylientsE Lhe loyal attorne. has a vital role in ayting 
as a liaison between the ylient and the MDB praytiye attorne., who will be familiar with the 
details of MDB investigationsE Both attorne.s need to be yonsyious of making efforts to 
ensure the ylient does not view the MDB praytiye attorne. as siding with the MDBE

Pn terms of handling an MDB investigation, it is essential for the MDB praytiye attorne. 
and the loyal attorne. to work togetherE MDB investigators will reJuest ylients to yooperate 
with the investigations based on the audit ylausesE Pf ylients refuse to yooperate with MDB 
investigations, MDB investigators ma. ylaim that the refusal is obstruytive praytiyeE Zn MDB 
investigator ylaiming obstruytive praytiye ma. be more arbitrar. and di‘yult to handle than 
the H1 Department of ?ustiye ylaiming obstruytion of Tustiye beyause suyh a ylaim b. the 
DU? yan be disputed in yourtE Zlthough even MDB praytiye attorne.s ma. have a di‘yult time 
dealing with the audit ylauses, in general, the audit ylauses are based on yontrayt and MDB 
investigators yan onl. reJuest disylosure of doyuments that are relevant to MDB proTeytsE 
Zn MDB investigator ma. ylaim obstruytive praytiye whenever a ylient does not submit an. 
of the reJuested doyumentsE qowever, reJuests suyh as 5all emails in the email ayyounts 
of emplo.ees who are or were involved in the MDB proTeytV, 5all yomputer clesV or 5all data 
stored in smartphones owned b. all individuals who are or were involved in MDB proTeytV are 
be.ond the syope of audit ylauses and the ylient should refuse to yompl.E

Un the other hand, if the ylient hesitates about disylosing an. doyuments that are relevant 
to an MDB proTeyt, there is a risk that suyh an ayt will be deemed obstruytive praytiye and 
therefore, it is neyessar. to disylose all relevant reJuested doyumentsE Lhe intervention of 
a loyal attorne. who is familiar with the ylientVs business is indispensable in this seleytive 
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proyessE Pf the submission of translations of relevant doyuments is also reJuired, the loyal 
attorne., who will gather doyuments and sort out relevant doyuments, must also ensure the 
Jualit. of translationsE 1inye this is an e’tremel. important task, the loyal attorne. yannot 
Tust use an articyial intelligenye (ZP) program or a professional translator hired b. the MDB 
praytiye attorne.E Pn addition, it is impossible to yheyk all translations and, therefore, the 
MDB praytiye attorne. should yheyk at least the main doyumentsE Ior e’ample, man. elderl. 
?apanese men love baseball and e’pressions yommonl. used b. them, suyh as 5&ho has the 
ball:V and 5Aass the ball to the ne’t personV are also used in businessE &hen these e’pressions 
are translated into Ynglish literall., a native Ynglish speaker might understand them to mean 
that a person is hiding something, rather than a cgure of speeyh that is being used to 
desyribe who is responsible for what in order to e’peditiousl. handle the issueE qenye, literal 
translations of idiomatiy e’pressions b. ZP ma. yause misunderstandingE

1imilarl., if the MDB investigator yonduyts interviews with the ylientVs emplo.ees, it is 
neyessar. for the loyal attorne. to yarr. out yheyks suyh as whether the interpreter is 
ayyuratel. translating and whether the ylientVs emplo.ees are yorreytl. understanding the 
Juestions, espeyiall. leading JuestionsE Pf an. of the ylientVs emplo.ees provide an answer 
to a leading Juestion after misunderstanding the Juestion and the interpreter translates 
the answer as given, it will beyome neyessar. to immediatel. make an obTeytion that 
the answer yannot be used as a fayt beyause it is based on misunderstandingE qowever, 
unlike yourt proyeedings, under MDB investigations, there is no formal proyess to cle an 
obTeytion and all statements made will normall. be provided in the transyriptionsE Lherefore, 
if the loyal attorne. deyides to dispute an. of its emplo.ees answers that were based on 
misunderstanding, the loyal attorne. needs to not onl. make an obTeytion but also provide 
reasons for that obTeytion so that it yan be yorreytl. understood b. the MDB investigator 
even after the obTeytion has been transyribedE

COOPERATING  WITH  MDB  INVESTIGATIONS,  DIFFICULTIES  IN  NEGOTIATING  A 
SETTLEMENT WITH INVESTIGATORS AND HOW TO RESOLVE THEM

Zlthough ylients yan normall. e’peyt to reyeive a reduytion of sanytions if the. yooperate 
with a yriminal investigation, in &BR proyeedings, for e’ample, a threej.ear debarment is 
the starting point for eayh violation, even a minor violationE Lherefore, the PSL, the &BRVs 
investigator, is inyentivised to cnd as man. violations as possible, no matter how minor, 
from the doyuments submitted b. ylients who are yooperating with PSL investigationsE Pt is 
di‘yult to understand this praytiye, and disappointing that PSL is alloyating resouryes to look 
for minor violations b. a ylientVs emplo.ee, suyh as in a small mistake that layked an. maliye, 
rather than identif.ing maliyious violations, suyh as briber., that should be eradiyatedE 
qowever, that is the realit.E Lhe doyuments submitted b. ylients to MDB investigators in 
response to reJuests made based on audit ylauses, and whiyh the ylients determine to be 
relevant to the investigation, are normall. voluminous and it is di‘yult to yheyk whether eayh 
of the doyuments would be deemed to be in an. violation b. MDB investigatorsE Lherefore, 
it is preferable for loyal attorne.s to understand the yategories of violation as far as possible 
and to make time to yheyk whether or not there is a risk that the ayt in Juestion falls under 
not Tust one yategor. of violation, but more than one yategor.E MDB praytiye attorne.s are 
e’peyted to e’plain the yategories of violation to loyal attorne.s so that the loyal attorne.s 
are able to yarr. out suyh yheyksE

Severtheless, even if loyal attorne.s are able to yarr. out these yheyks, language yan still 
be a barrier, unless all doyuments involved in MDB proTeyts are in YnglishE qowever, MDB 
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proTeyts ma. inylude doyuments written in languages of emerging yountries and there ma. 
be yases where loyal attorne.s have di‘yult. yheyking whether these doyuments have been 
translated yorreytl.E 1inye there is a risk that suyh doyuments will be submitted to MDB 
investigators without adeJuate yheyks for relevanye or mistranslation, it is better for loyal 
attorne.s to spend as muyh time as possible to yarr. out suyh yheyksE Pn man. of suyh 
yases, the MDB will understand that it takes time for ylients to sort out doyuments that were 
not written in YnglishE

Zfter MDB investigators yomplete their investigations, the. usuall. make a proposal for 
settlement to ylientsE qowever, the PSL has a poliy. of imposing a debarment of at least 
a .ear and a da.E Z debarment of a .ear and a da., or more, will also inyrease the risk of 
yrossjdebarment and if yrossjdebarment is imposed, it will have a serious effeyt on the 
ylientVs businessE Ior e’ample, if the MDB investigator makes a settlement proposal to the 
ylient to ayyept a cvej.ear debarment (3) after identif.ing all the ayts and mistakes b. 
lowjlevel emplo.ees that yonstitute minor violations and that are praytiyall. impossible to 
oversee and (0) after e’plaining to the ylient that cve yharges are being brought against them, 
whiyh would amount to a 3•j.ear debarment, but the MDB investigator is willing to reduye it 
to cve .ears, the ylient will probabl. not be able to easil. ayyept suyh a settlement proposalE 
1inye there are no sentenying guidelines on MDB sanytions, the ylient fayes making a di‘yult 
deyision as to whether to ayyept the settlement offer or to leave the deyision up to the 
relevant deyisionjmaking bod.E

qowever, if the yase would ultimatel. result in yrossjdebarment, the ylient yould yonsider 
taking the yase to the relevant deyisionjmaking bod. beyause the ylient will inyur serious 
damage, irrespeytive of the length of the yrossjdebarmentE Lhere is no publiyl. available 
data, and no evidenye e’ists that the deyisions of deyisionjmaking bodies are yertain to 
be worse than the settlement offers made b. MDB investigators; in fayt, there have been 
yases where the deyision of the deyisionjmaking bod. was muyh better than settlement 
offerE Pt is apparent that the e’perts who make up the deyisionjmaking bod. of an MDB 
do not alwa.s take the side of the MDB investigator even though the. are all part of the 
same organisationE Hnder the &BR, for e’ample, the &BR 1anytions Board is the cnal 
deyisionjmaking bod.E Uwing to the fayt that presentations made in front of the &BR 
1anytions Board will ultimatel. determine the deyision of the &BR 1anytions Board, the 
members of management and emplo.ees representing the ylient before the &BR 1anytions 
Board need to praytise the presentation several times with the MDB praytiye attorne. and 
the loyal attorne.E Iurthermore, even though online meetings are now prevalent, it is better 
for the ylient, the MDB praytiye attorne. and the loyal attorne. to have meetings faye to faye 
even if it reJuires some people to travel to an agreed loyationE

INTERNAL  COMPLIANCE  STRUCTURE  AND  COMMITMENT  TO  MAKE  FURTHER 
IMPROVEMENTS

Unye an MDB investigation begins, it is ver. unlikel. that the outyome is that none of the 
yharges brought b. the MDB investigator appl. to the ylient beyause there will have been 
some basis for the investigation to beginE Lherefore, the ylient, MDB praytiye attorne. and 
loyal attorne. are reJuired Tointl. to look for an. faytors that the. yan disyuss with the MDB 
Pnvestigator to reduye the sanytionsE Lhese might inylude the fayt that the ylient alread. has 
an adeJuate internal yomplianye struyture and has made a yommitment to make further 
improvements to that struytureE

Lhe ylient and loyal attorne. yould yonsider, among other thingsE
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F establishing, or making improvements to, the internal yomplianye struyture and 
yomplianye training programme in ayyordanye with loyal law;

F preparing a message to be sent to emplo.ees b. the ylientVs president (or someone 
else in an eJuivalent position) about the yomplianye struyture;

F yheyking the e’istenye and operational status of the ylientVs whistlejblowing helpdesk; 
and

F yheyking on past yases involving disyiplinar. aytions taken b. other yompanies 
against their emplo.ees after the. have violated laws or regulationsE

Lhe message from the ylientVs president (or someone else in an eJuivalent position) to 
emplo.ees about the yomplianye struyture is espeyiall. importantE Iurthermore, sinye there 
is a possibilit. that the legal s.stem used in the yountr. where the ylient is loyated might 
be uniJue to that yountr., it is neyessar. not onl. to provide an Ynglish translation but also 
to add footnotes providing supplementar. information as neyessar.E Ior e’ample, the term 
5yompan. auditorV appears to be uniJue to ?apan and so would take time to e’plain it to the 
MDBE Pt will similarl. be ver. di‘yult to e’plain to the MDB the two yorporate information 
disylosure rules that appl. to listed yompanies in ?apan under the Gompanies Zyt and 
Iinanyial Pnstruments and Y’yhange Zyt of ?apanE

Z ylientVs yommitment to further strengthen its yomplianye struyture might lead to a 
reduytion of sanytions even if the ylient has denied the yharges brought b. the MDB 
investigator, even though MDB investigators do not t.piyall. take suyh a yommitment into 
yonsiderationE Debarments inylude not onl. immediate debarment but also yonditional 
nonjdebarment and debarment with yonditional release under whiyh the MDB agrees not 
to debar if the ylient has taken presyribed reyticyation measures suyh as strengthening its 
internal yomplianye struyture to the satisfaytion of the MDB, within a period designated b. 
the MDBE Lhere is also a t.pe of agreement similar to deferred proseyution agreements, as 
used b. the H1 Department of ?ustiyeE Lherefore, ylients should yonsider strengthening their 
internal yomplianye struyture starting from the MDB investigation phase in order to reyeive 
yonditional nonjdebarments, debarments with yonditional release or an. other reduytion of 
sanytionsE

qowever, it is not a simple yase of strengthening the internal yomplianye struytureE Glients 
must strengthen their internal yomplianye struyture from the perspeytive of whether or not it 
is full. yompliant with the struyture reJuired b. the MDB; for e’ample, as set out in the &BRVs 
5Pntegrit. Gomplianye RuidelinesVE Zlthough man. ylients ma. alread. have implemented the 
aytion points set out in these guidelines, there are man. others who have onl. inyluded these 
aytion points in their internal rules and regulations but have not aytuall. put them into aytionE 
1ome of these aytion points ma. also not be partiyular issues under the loyal lawE Lhere ma. 
also be yases where the ylient has implemented the aytion points but has not put them all 
in writing, suyh as in internal rules and regulationsE Lhe bottom line is that it needs to be in 
the form of written evidenye whiyh yan be submitted to the MDBE Ior e’ample, the aytion 
points in the 5Pntegrit. Gomplianye RuidelinesV inylude due diligenye on the ylientVs business 
partnersE Glients ma. have yonduyted cnanyial due diligenye on their business partners 
but perhaps not from the standpoint of legal yomplianye and prevention of misyonduytE Pn 
suyh yases, ylients yould make proyedural improvements suyh as hiring a yompan. that will 
yonduyt yorporate investigations on business partners or having business partners agree 
to follow the ylientVs yode of ethiysE Pn the yase of the &BR, ylients ma. be reJuested to 
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demonstrate that aytion points have been yarried out in order for them to be released from 
yonditional nonjdebarments or debarments with yonditional releaseE Lherefore, although 
it is best to avoid beyoming subTeyt to an. form of debarment, even if the debarment is 
yonditional nonjdebarment or debarment with yonditional release, it ma. still not be eas. 
for the ylient to satisf. all the reJuired yonditionsE Lhe ylientVs president (or someone else in 
an eJuivalent position) must ayt on the yommitment as stated in a message to emplo.ees 
and proyeed with yhanging how all o‘yers and emplo.ees think about yomplianyeE

PREPARATION AHEAD OF AN MDB INVESTIGATION

MDB rules are agreements entered into between ylients and MDBs through MDB yontrayts 
and are not laws and regulationsE 2oyal law does not appl. to MDB proTeyts and legal 
yommon sense does not alwa.s appl.E Lherefore, persons in yharge of MDB proTeyts 
should have a good understanding of all appliyable MDB guidelines and review relevant past 
sanytions yases that are availableE Pf a ylient yannot handle all the neyessar. work or alloyate 
the yosts and human resouryes for suyh work, the ylient should yarefull. yonsider whether 
the. reall. should get involved in MDB proTeytsE Pt is not possible to reap the benects without 
taking risk into ayyountE

Pf the ylientVs legal department or loyal attorne. is more familiar with yivil law s.stems than 
yommon law s.stems, it is important to be aware of the possibilit. that the MDBVs personnelVs 
wa. of thinking will be yompletel. different, as it is based on the yommon law s.stemE 
1ome yountries with yivil law s.stems and some Zsian yountries do not have the mindset 
that cduyiar. dut. and whistlejblowing are yommonplayeE qowever, even where there are 
differenyes in laws, yountries yan respeyt eayh otherVs sovereignt.E qowever, beyause MDB 
rules are a yontrayt between the MDB and the ylient and are not law, the MDB ma. not alwa.s 
respeyt the loyal lawE

Pf a ylient is involved in what is deemed an overseas proTeyt in the e.es of the ylientVs head 
o‘ye, the ylient ma. rel. on its subsidiar., loyal staff or outside help, depending on the 
proTeytE Pn suyh yases, yomplianye and the ylientVs internal rules might not be instilled in the 
subsidiar., loyal staff or outside help and in man. suyh yases, the subsidiar., loyal staff and 
outside help do not have an. knowledge of MDB rules and ma. not even be familiar with the 
ylientVs internal yomplianye rulesE Lhere ma. even be yases where reyords of using outside 
help are not keptE Ior these reasons, it is neyessar. for the ylient toE

F understand the seriousness of the risk;

F ensure that its head o‘ye is involved;

F sort out and keep all relevant reyords; and

F instil the need for yomplianye in loyal staff and outside help who are involved in the 
MDB proTeyt on site and have them yompl. with both internal rules and MDB rulesE

Pf the ylient views that suyh measures yannot be taken, partiyipation in the MDB proTeyt itself 
will beyome a serious risk for the ylientE Gomplianye is the ke. thing that ylients need to 
yonsider when yonsidering partiyipation in an. MDB proTeytE
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